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OEFICE OF THE ATTORNEY GENERAL OF TEXAS
< AUSTIN

LH‘ u. Fib

GERALD C. MANN
ATTORNEY GENERAL

Honorebdble 0, P. loekhart, Chalrman
Board of Insuranse Commissioners
Austin, Texas

Dear 81ir; Opinion No. 0-5053
Re: Does the ppoéYC od orm\ of parti-

e, ath.r appii-
‘ uon::' And related

‘We have you bers \Q ary 15, and February 15,
-‘ : of this department on the above
stated matter.,

as follovst

50 &8 to vhether sush

fop isions of Articles
.7 y X noco' or Artisle
578 m ethor euhh statu-
tory nrow 3¢ a8 to mt r this Board has
disoredion§o to approve and file sush
form, upon any of the poam of objections

®"Our principal objections to the elauss are
as follovws:

81) Article 5053, R.C.85., and P.C. Arti-
cle 578 define certain actions &s constituting

NO COMMUNICATION IS TO BE CONSTRUED AS A DEPARTMENTAL OPINION UNLESS APPROVED BY THE ATTORNEY GENERAL OR FIRST ASSISTANT
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forbidden discrimination and rohntizf, among vhich
aots are the offer, sale, or other disposition of
stock, or other rights and securities not expressed
in the poliey as an inducement teo insurance. It
seems to us that the clause, here under considsra-
tioa, primarily violates ths spirit and eomes vith-
in the meaning if not the letter of Article 5053
and P, C. Article 578 in that it places the poliey-
holder upon absolutely ths same footing with the
owner of vhatever r of shares of stock are
inserted in the dlank; and that the polisyholder's
status is not simply that of & sommon stockholder,
but that of a preferred stockholder, owning the
number of shares therein set forth; and thus the
polieyholder has all the densfits of & eommon or
preferred stockholder, vithout of the burdens
of such & stockholder, and without even the nominsl
ownsrship of a single stoeok share in the c¢caxpany.

"(2) %The elause may be uliarly mislesd-
ing to the prospsstive polieyholder, and peculiar-
1y susceptible to misrepresentation to him, as to
the amount of dividends to be realized under such
clause. Assume, for instances, that in crder to
sell a $1,000 life poliecy the agent offers the
x:yupoot s partioiznting rider in thig form filled

in such vay as to eatitle him to dividends
equal o thoas on five or tea shares of common
or preferred stook, This soumnds like & bonanza.
The agent emphasises that this entitles the policy~
bolder to dividends equal to thoss on five or ten
shares a8 if he Dined them, vithout evea hav
to hay er pay for or assune the ownership, risk,
burdens, anéd bothar of the shares. %The agent
then paints a rosy pisturs &s to past earnings
of the sompany, and prospective future oarnints
and makes it sound like the dividends alone ¥ li
more than pay for the poliocy; whersas, in truth,
Aif the shares of stock be non-par valus or even

value, Wwith small value share, sush as

10, or even in any sonceivable situation, the

actual dividends may be smaller than represented
and smaller than those ordinarily 4 on other
participating policies, and thus ¢ policyho}dor
is deteived and misled to his serious injury.
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~ Your letter of February 15, 1943, is in part as
follova:s

*In order that the fastual eireumstanses wp-
on which we desire the requested opinion to de
predisated may appear vwith greater exastitude,
allov us to amend and supplement our original re-
quc:t of January 15, 1943, in the fellowing res-
peotst

"The particular partisipation clause Quoted
in the second paragraph of our original letter is
not now pending originsl a{prornl and £iling by
our Department under Article 4749, but has slresdy
been filed, with our implied approvel, and is de-
fng used eurrently in ocanestion with approved
foras of polieies, In addition to the Quoted
¢lause, ¥e have already on file other forms of
partieipating slauses, substentially identical
vith the quoted form, but perhaps with slightly
different wording, used by other sompanies.

"In addition to asking your opinion &s %o
vhether the quoted form all other forms with
substantially fdentical provisions violate any
of the terms of Articles 4729, 4753, 5036, and
especially 5053, we desirs your opiaion ai-o, in
event you hold Ehat the quoted form violates any
of the provisions ef of such cited artiocles,

88 to whether ¥we have pover and duty in the
stated sircumstances to vithdrav owr approval of
sush off forms and reqQquire discontinuance

of their use the future, having alr ixplied-
1y approved them under Artisle ATA9 by f1 them.
To the extent that the first paragraph of our
original letter may have sonveyed the impression
that the forms in Question are submitted origi-
nally anéd are now pending approval for the first
time, the original inquiry is heredy amended.

"iIn the ease of the company using she pre-
oise form quoted in the second paragraph of our
original Meter, 1t is represented to us the atook-
bolders have by appropriate written recard coa-
sented that dividends to polisyholders in accord-
ance with susch quoted provision should de paid
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before or at the same time dividends shall de paid
on ths stosk of the ecompany. We desire your opin-
ien na:. as 1:: rhcth:;. l;‘u ci:omtﬁlu bhas mr
oper bear gality or egality o
f:. form as somp with the four artieles :bou
cited. The reason we desire opinion upon this
additional point is that ia the sase of other com-
panies using substantially the same form or parti-
c.t{-tm elause, thers may or may not have deen
astion, taken of Pecord by the stockholders of
the oaguy involved, consenting to the payment
of dividends to polioyholders in sccordance vith
the particular participating olause involved;
and ve, therefore, desire to knovw whétha> such
consent, or the lack of susch eonsent, on the part
of the stockholders would have any proper bear-
ing upon the c¢ompliances or nonsompliance of the
participating olause with the sited artiocles.
In other words the opinion is not desired simply
for the limited purpose of t_tkug proper action,
if any, vith respest to the partiocular quoted
clause, but also for owr gul e in pessing
ug:n substantially fdentical forms, ther
already filed or to be tendered for filing in
future., It seems to us that injury or absence
of injury to and complaint on the part of stosk-
holders is no proper eriterion for deteymining
eonformity or mon~-sonformity to the statatory
provisions oited.

]
. 0 e

The participating slause or ¢ertificate to be at-
tached to life polieies of a domestie steck 1ife insurance
eompeny, incorporated under Chapter 3, Title 78, Vernon's in-
notated Givil Btatutes, is as follows: '

"Attached to and forming & t of Poliey
Xo. issued ﬂ’::h. 1ife of
the insured.

"This poliscy shall partieipate (n the sur-
lus earnings of the Company As apportioned by the
gcm of Directors, deginning not later than the
end of the second polioy ywar &nd annually there-
after while this foliey is 1in full ferce. Such
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dividends shall aocorus from Mortality Savings, Re~
Serves released on lapsed policies, exceas interest

and other profits on the 6m'l parti-
sipating insurance &s permitted by the lavs of the
State of Texas.

"AXY SUCH ANNUAL DIVIDXED APPORTIONED T0 THIS
POLICY IN ANY CALENDAR YEAR, SHALL BX NOT LESS THAN
THE CASH DIVIDEND DECLARED BY TRE BOARD OF DIRROTORS
ARD PAID 0 THE STOCKEOLDERS OF THE SOUTRERN STATES
LIFE INSURANCE CONPANY IX SUCH YRAR ON SHARRS
OF THE COMNON STOCK OF THE SOUTHERN STATES LIFE
INSURANCR CONPANY,

“Executed this the of
194 at the office of mog‘u,urn Tates Life
Insurance Company, Houston, Texas."

Ve qQquote from Cooley's Briefs on Insurance, Volume
I, Sesond Xdition, page 164, as follows:

*A common form of 1life poliey is that known
as a 'participating policy,' by virtus of ths pro-
visions of wvhioch the insuwred is entitled to share
in the surplus earnings of the ¢ompany in propor-
tion to the premiums paid orf the amount of his

11cy. This share in the surplus may be paysdble
o him, at the optioan of the oompany, at a certain
fixed pericd or as dividends. In the absense of
a statutory provisien, the time of digtridbution
of & surplus to policy holders depends on the dis-
sretion of the directors of the ecmpany, exsept
80 far as it may be determined by the charter of
the sompany or valid by-laws (Rethehild v. New
York Life Ins. Co., 97 Ill. App. 5A7). Under a
zoucr entitling the insured to participate in
he distributio n of the surpluses according to
such prinsiples as might be adofted by the eom-
pany, the insured has no title to any such sur-
plus until a distridution is made by the officers
of the company, and undsr sush provisicn the com-
pany is not required to distridbute the entire sur-
plus (Oreef v. Equitable Life Assur. 300., 160

E.X. 19, 54 N.E. Ti2, 46 L.R.A, 288, 73 Am, Bt.
Rep. 632 reversing 57 N.X. Supp. Bh. %0 Apt.
Div. 180). If the right of & poliey holder to
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share in surplus fund 1s eontingent on his eontinu-
ing & polieyholder until the expiration of the cer-
tain period, he has no right to sue for a share of
sush fund until the expiration of the period limit-
ed, (Fry v. Provident savings 1ife Aagur. 8o0.
(’.m- Ch. App. )3 3. W. 11). 1f the statute
provides several methods by vhich surplus may bLe
distridbuted, the right of electing vhieh me

shall be adopted dDelongs to the ¢ » and not
gg :hsn}n:grod (Zastman v. New York e Ins, Co.,

*® & 8

"The rule that ticipating policies do mot
oreats & trust relation, sv that a suit for an
socounting vill be Justified, was snnounsed in
the esomparatively early oasgs of Taylor v, Charter
Osk life Ins. Co., 9 Dal lu!o’ 9, In later
cases arising in New Yor g:icr to the repeal of
laws 1892, oc. 690, it was held that the right of
& policyholder to share in the profits or sure-
plus vas not sueh a right as entitled him to en
sccountinge « « «

"Dividends scoruing on a policy of insuranse
must, of course, be paid ascord to the sontracts
under which thci acerus (Citisens' Nat., life Ins.
Co. v. Norris, Oh Ark. 868, 18 s.VW. 1019). A
provision that ihe policyhoider shall be entitled

o dividends does not eontemplate that the in-
sured may dictate the amount of dividend that -
shall be deelared, or question the result after
the disoretion of the managers has been exercised
in this behalf. The contract is that the insured
shall have the benefit of such dividends as the
company shall apg::prlatc, and pot such as the
polieyholder or court may think might have deen
appropristed., (Fuller v. Xnapp (0.C.) 24 F. 100).

s ¢ @

It is stated in Couch's Cyelopedia of Insurance lav,
Volume 8, page 6473 o
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"In determining the surplus to be credited

as dividends to life insurance policies, policies
nay bDe divided into c¢lasses sonsisting of those
having & conmon year of ifssuance, sge of appli-
oant, kind of polioy, and amount of premiums paid.
But, although ordinarily life policies are c¢lassed
acocording to the year of 1ssue, or aoccording to
the ag:; of the persons insured, or sceording to
the p of insurance, for purposes of distribu-
tion of surplus and Erorita among classes, the
plan of insurance seleoted, rather than the date
of issue and age of the insured, determines the
proper classification; othervise, the lav of aver-
ages, 30 essential to life insurance, is lost or
seriously curtailed. And clessification for pur-

oses Of distribution of surplus or profits must
'go limited to policyholders who have contributed
thereto, and necessarily includes all vho have so
contributed. PFurthermore, under a contrsoct of 1ife
insurance which provides that the poliocyholder
shall be entitled to share in the distridution of
the company's surplus acoording to the methods and
principles adogtod by the company for the digtri-
bution of surplus, and under which only such pro-
portion of the surplus as squitably dbelongs to
the policy is %0 be oredited to it and paid to the
polioyholder, the proportion designated must be
ascertained and determined defore the polioyholder
oan maintain an action at lavw to recover any por-
tion of the surplus. And, in sase a psrticipating
poliey provides for an ‘equitadle shares of the
divisible surplus,? 1t will not be considered
that the entire profits were intended to de divid-
od among the policyholders, but such & share only
as the managers of the company may, in the exer-
¢lse of thelr disoretion and good faith, declare
as profits, they having in viev & ressonable and
necessary provision for the safety of the company.”

We construe said participsting cleuse or certificate
not as a guarantee by the ocompany that it will ever declare
& dividend to its stockholders, but if 1t should do so, then
its partieipating policyholders will receive on their poli-
cles an amount not less than the cash dividend declared on
the number of shares stated in the certificate. The stock-
holders do not guarantee any stock dividends ever to be
paid the policyholders and no stook ever passes to the
policynolders. It is noted that the participating clause
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or oertificate does not state the number of shares of the
common stook of the company vhioch will be used as & basis in
determining the amount of dividends to be paid. As ve under-
stand your request, it 1s your position that the company
could disoriminate as totgzlioyholdors by inserting a differ-
ent numder of shares of cosmon stoock of the company in
the blank oontained in the participating clause or certifi-
cate. To illustrate: The company might sell two policies
of a thousand dollars each and insert in one certificate
five shares of stock and in the other ten shares of stook.
If the company folloved this policy and inserted different
shares of ther common stock to be used as & basis in deter-
mining the amount of dividends to be paid in identical pol-
iclies, then such an sction vould be in violation of Artiole
5053, Vernon's Annotated Civil Statutes, and Article 578,
Yernon's Annotated Penal Code., However, for the purposes
of this opinion, we must assume that the company will legal-
ly conduct its business and that each policyholder of the
same class vill be treated like ovcr{ other policyholder
in his class, and that the company will not resort to any
discrimination vhatsoever. The possibility that the ocom-
oould discriminate betveen its policyhoclders does not
Justify us in oonoluding that the company will do so.

Articles AT53 and 5036, Vernon's Annotated Civil
Statutes, provide for the calculation of surplus for divi-
dend purposes and forbid the payment of dividends out of
funds other than surplus profits as defined in said articles.
The plrticigattn; elause or certificate, above quoted, must,
of course, be construed as permitting the payment of divi-
dends only out of such lawful surpluses. Article 4729, Ver-
non's Aanotated Civil Statutes, also forbids the payment of
dividends other than from surplus profits and forbids guaran-
tesd dividends to policyholders in excess of the amount of
the expense of loading in the premium and provides further
that in case of payment of dividends in exoess of the amount
of the expense loading reserves shall be set up to cover
the deficiency in net premium thereby oreated.

In view of the foregoing, it is our opinion that
the participating clause or ceriificate, quoted above, does
not viclate any provision of the Insurance lLaws of this
State. Therefore, having ansvered your firat question as
heretofore stated, it is not necessary to disocuss the povers
of the Board of Insurance Commissioners vith reference to
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the withdrawal of your approval of suoh forms and other
matters relating thereto as mentioned in your inquiry,

/éé%??f____m, s Yours very truly

A T .

P 2877 &/QM ATTORNEY GE““Z/"’ TEIAS
! oy Llnbell

T ﬁ Ardell ¥Williams
Assistant

-

A¥W 8b
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OPINION
COMMITTER
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